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Welcome to Cold and Flu
(or FMLA) Season
‘Tis the season for the flu bug to march through workplaces all over the
country. As such, some employees (and employers) might be wondering
whether the flu would qualify for FMLA protections. The answer: Generally
not, but it could.

As is the case for answers to many employment-related questions, much
will depend upon the specific facts in each case. For purposes of the FMLA,
this includes whether the condition rises to the level of a serious health
condition, which is often determined based on what the certification
indicates. While a simple case of the flu would not generally meet the
definition, a serious case could, and a high number of serious cases have
been seen with the current strain. Basically, the name of a condition is not
the determining factor.

A serious health condition is an illness, injury, impairment, or physical or mental condition that involves
inpatient care, or continuing treatment by a health care provider. Inpatient care is generally an overnight
stay in a health care facility. Therefore, if an employee (or family member) spent overnight in the hospital, it’s
a serious health condition, qualifying for FMLA protections. Continuing treatment is a bit more involved,
however. Please note that “treatment” can include exams to determine if a serious health condition exists
and evaluations of the condition. Focusing on the flu, it would likely be a serious health condition that
involves continuing treatment, which involves a period of incapacity of more than three, consecutive, full
calendar days, and any subsequent treatment that also involves:

 treatment two or more times within 30 days of the first day of incapacity by a health care provider, or
 treatment at least once, resulting in a regimen of continuing treatment.

Since the flu is not a chronic condition, or one that is permanent or long term, the other parts of the
definition of a serious health condition would not apply.

Therefore, if an employee was incapacitated (as opposed to being absent) for more than three days, you
might want to start thinking the situation could involve the FMLA. The employee would, however, need to
have received treatment as indicated in the definition. If an employee, for example, went to the doctor once
and was told to go home and drink plenty of fluids, the employee would not be entitled to FMLA leave for
this reason. If, on the other hand, an employee went to the doctor and was prescribed a medication, the
employee could be entitled to FMLA leave.

The certification should provide enough information to help determine whether the condition meets the
definition of a serious health condition, but you likely don’t want to ask for a certification for every employee
who is out with the flu. Instead, you (or the applicable manager) could ask a few simple questions of
employees when they call in, such as whether they went to the doctor and are under the continuing
treatment of the doctor. Many employees might need to stay home with sick children. Again, if the children
have a serious health condition, that would qualify for FMLA leave. If, however, the children have a simple
case of the flu and the employee simply needs to watch over them, that would not qualify for FMLA leave.

Hopefully, the flu season will begin to lose its grasp soon, and your flu-related FMLA issues will disappear.



TX Regulators Say Work Comp Costs Down 63%
In Texas, the average premium for each $100 of payroll dropped from $2.32 in 2003 to $0.86
in 2015. The fact that fewer employees are filing workers’ compensation claims (a 28% drop

since 2004) has also contributed to the decline in premium costs. Non-fatal injury rates are also down 46%
since 2005, an indication that employers are making workplaces safer. “With premium costs down more than 60%,

more employers have opted to provide workers’ compensation insurance, which means financial resources are there for
injured employees when they need help the most,” said Texas Commission of Workers’ Compensation Ryan Brannan. “And in
Texas, employees…are getting better care.” In Texas, more injured employees are back at work within 6 months of injury, and
the average number of days off work has decreased by more than 30% since 2005.

OSHA Fines Went Up January 3 rd

OSHA, along with other Department of Labor agencies, will see an increase in penalties beginning in January
2018. The Department of Labor published its final rule revising civil monetary penalties assessed or enforced in
the regulations for 2018. The Penalties Inflation Adjustment Act Improvement Act of 2015 requires the
Department to adjust its assessed penalty levels no later than January 15 th of each year.

OSHA’s adjusted penalties after January 2, 2018, are shown in the following table:

Regulation Type of Violation
Penalty Amounts
Prior to 1/2/18

Penalty Amounts
After 1/2/18

§ 1903.15(d)(1) Willful violation, minimum $9,054 $9,239

§ 1903.15(d)(1) Willful violation, maximum $126,749 $129,336

§ 1903.15(d)(2) Repeated violation $126,749 $129,336

§ 1903.15(d)(3) Serious violation $12,675 $12,934

§ 1903.15(d)(4) Other-than-serious violation $12,675 $12,934

§ 1903.15(d)(5) Failure to correct violation $12,675 $12,934

§ 1903.15(d)(6) Posting requirement violation $12,675 $12,934

Texas Has Updated Its Adoption of the Federal Motor
Carrier Safety Regulations
The Texas Department of Public Safety incorporated, by
reference the Federal Motor Carrier Safety Regulations
(FMCSRS) Parts 40, 382, 385, 386, 387, 390-393, 395-397,
and Part 380, Subpart E, including all interpretations thereto,
as amended through January 1, 2018. The adoption was
effective January 9, 2018. [Change Notice] The regulations
are applicable to a vehicle or combination of vehicles with an
actual gross weight, a registered gross weight, or a gross
weight rating in excess of 26,000 pounds when operating
intrastate, and a vehicle of any size hauling hazardous
materials requiring placarding. The regulations apply to farm
vehicles operating intrastate with a registered gross weight, an
actual gross weight, or gross weight rating of 48,000 pounds
or more. The regulations do not apply to an intrastate vehicle
used in oil or water well servicing or drilling which is
constructed as a machine consisting in general of a mast, an
engine for power, a draw works, and a chassis permanently
constructed or assembled for such purpose or purposes. Also,
the regulations do not apply to a mobile crane which is an
unladen, self-propelled vehicle constructed as a machine used
to raise, shift, or lower weights, or a vehicle transporting seed
cotton, or concrete pumps.

Panasonic Flat Screen TVs & Swivel Stands
Tip-Over & Entrapment Hazards
www.panasonic.com

UGG Hudson Comforters
Mold Exposure
www.bedbathandbeyond.com

Fujifilm Power Adapter Wall Plugs
Shock Hazard
www.fujifilmusa.com

HP Notebook/Mobile Workstation Batteries
Fire & Burn Hazards
www.hp.com/go/batteryprogram2018

SureFit Riding Lawnmower Spindle Shafts
Impact Hazard
www.mtdproducts.com

ComfortResearch Bean Bag Chair Covers
Entrapment & Suffocation Risks
www.comfortresearch.com

Western Gas Propane Gas
Fire & Burn Hazards
www.propaneawareness.com

Hillsdale Furniture Bar Stools
Fall Hazard
www.hillsdalefurniture.com


