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TIME FOR FMLA COLD AND FLU SEASON Q&A 

This year, getting a flu shot may be more important than ever, given the ongoing pandemic 
and the desire to avoid having two conditions simultaneously. While most employers are 
aware that a simple cold or flu does not generally qualify for FMLA leave, questions remain 
regarding conditions that are usually non-serious. Here are a few Q & As to help clarify. 

Q: Employees on occasion will go to their doctor if their cold or flu lasts more than three days. The 
doctor may prescribe a medication. Ordinarily, unless complications arise, the common cold and flu are 
not serious health conditions for purposes of FMLA. Can a cold or the flu ever be a serious health 
condition for purposes of FMLA? 

A: Yes, the cold or flu may be a serious health condition for FMLA purposes if the individual is 
incapacitated for more than three consecutive calendar days and receives treatment either once followed 
by a regimen of continuing treatment (e.g., prescription), or receives treatment twice. 

Q: What if the employee has a telemedicine visit with the doctor but does not actually see the doctor 
for an examination? 

A: Currently, if an employee who has the flu televisits with a doctor, this could be seen as receiving 
treatment — at least until December 31, 2020. Until then, telemedicine visits are considered to be in-
person visits, and electronic signatures are accepted for purposes of establishing a serious health 
condition. The telemedicine visit must include an examination, evaluation, or treatment by a health care 
provider; be performed by video conference; and be permitted and accepted by state licensing 
authorities. 

Q: What if the doctor prescribes medication only “in case the cold turns into something more serious”? 

What if the employee does not have the prescription filled or does not follow the doctor’s orders? 

A: A prescription that is given just in case raises the question of whether the existing condition is 
currently a serious health condition for purposes of FMLA. In all likelihood, the employee has not yet 
suffered the “complications” that would qualify the illness as a serious health condition for FMLA leave 
purposes. If the condition worsens to the point the medication is needed, the condition may be a serious 
one. An employee who does not follow the doctor’s instructions is probably not under a “regimen of 
continuing treatment by or under the supervision of the health care provider” within the meaning of the  

FMLA regulations. Much would, however, depend upon all the facts involved. 

Q: May employers mandate that employees get a flu shot to help avoid the need for leave? 

A: In many situations, yes, employers may mandate that employees 
receive a flu shot as a condition of employment. Employers must, 
however, allow for exceptions in situations involving an employee’s 
other health condition that may prohibit receiving the shot, or an 

employee’s religious beliefs regarding vaccines. 

 

 
For more information or to join us for the next session of our 
virtual training events, email us at contactcatto@catto.com  
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   Texas WC Networks Have Lower Medical Costs than Non-Networks 
                                                                 The Texas Department of Insurance has published its 2020 Workers’ Compensation Network Report Card Results  

Showing networks outperform non-networks on various measures including medical costs per claim for injured  
workers. “Overall, the 2020 network report card continues to show that networks tend to be more cost-efficient than  

                           non-network claims, and these cost differences appear to be partially driven by lower hospital utilization and lower prices per service. Despite  
        lower costs, network claims generally have better return-to-work and functional outcomes, compared with non-network claims,” the report concludes. 
Network claims also tend to receive initial non-emergency medical care sooner than non-network claims, which may help in controlling medical costs and 
reducing unnecessary disability among injured employees. Since 2012, network claims consistently report higher return-to-work rates than non-network 
claims. Other findings include:  
• Medical Utilization - A higher percentage of network injured employees received evaluation and management, physical medicine, and pharmacy services 
than non-network claims (a higher percentage of non-network injured employees received hospital services). 
• Health Outcomes - Most network claims had higher physical and mental functioning scores than non-network claims. 

OSHA ADDED A LETTER OF INTERPRETATION DETERMINING IF INJURIES 
AND ILLNESSES ARE WORK-RELATED WHEN EMPLOYEES PARTICIPATE IN 
OFF-SITE VOLUNTARY CHARITABLE ACTIVITY 
The letter is dated 10-5-2020, and in part it reads: “In your letter, you describe a scenario where an employer tells employees 
that they may spend a day assisting with a charitable event, such as Habitat for Humanity. The employer does not require 
employees to perform charitable activity but leaves the decision to volunteer entirely up to the employee. Employees who do 
volunteer are not docked pay by the employer for the missed day(s) of work. 

Question: If an employee is injured off-site while participating in the voluntary charitable activity, is the case work-related? 

Response: OSHA's recordkeeping regulation at 29 CFR § 1904.5(a) provides that an injury or illness must be considered work-
related if an event or exposure in the work environment either caused or contributed to the resulting condition or significantly 
aggravated a pre-existing condition, unless an exception in section 1904.5(b)(2) applies. Section 1904.5(b)(1) defines "work 
environment," in part, as "the establishment and other locations where one or more employees are working or are present as a 
condition of their employment." Also, as you note in your letter, when an employee is away from the establishment, the 
question in determining work-relatedness is whether the employee is engaged in work activities "in the interest of the employer" 
as set forth in section 1904.5(b)(6). Although 1904.5(b)(2) and 1904.5(b)(6) are not strictly interchangeable, as you inquire about 
in your letter, the two provisions complement one another to address instances both involving and not involving travel. 

On OSHA's recordkeeping webpage (www.osha.gov/recordkeeping), a frequently asked question (FAQ ID. 160) states as follows: 

Q. Our company will be hosting a Family Fun Day next to the main office. Attendance is voluntary and employees are allowed 
 to bring family members. If an employee gets injured and requires 
medical treatment would this be an OSHA recordable case? 

A. Injuries that result solely from voluntary participation in 
recreational activities are generally not considered work-related. 

This Q&A is similar to the facts described in your letter: both the 
Q&A and your scenario describe fact patterns that involve 
employees performing purely voluntary activities. Accordingly, if 
an injury results from the voluntary activity at the charitable 
organization described in your letter, the injury would not be 
considered work-related for purposes of OSHA recordkeeping. 
However, please keep in mind that such activity would likely be 
considered work-related if the activities at the charity are not 
purely voluntary or are conducted at the direction of the 
employer. 

Thank you for your interest in occupational safety and health. 
OSHA requirements are set by statute, standards, and regulations. 
Our letters of interpretation do not create new or additional 
requirements but rather explain these requirements and how 
they apply to particular circumstances. This letter constitutes 
OSHA's interpretation of the requirements discussed herein.”  
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