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Much speculation surrounds OSHA’s upcoming COVID-19 vaccine mandate. Here’s what we know to date: 

• The last stakeholder meeting is scheduled for the afternoon of October 29 with the Office of Management and Budget 
(OMB). If that holds, we could see the emergency temporary standard (ETS) next week. 

• Coinciding with this rule is the Build Back Better funding bill, which seems to be close to agreement in Congress – that 
would raise OSHA penalties fivefold. In other words, a serious violation for failure to vaccinate/test under the ETS 
(assuming it’s published) could be $50,000, rather than the current $13,653. Willful violations could go up to $700,000. 

• The ETS has an expiration date of six months but also serves as a proposed rule during that time. At the end of that 
period, OSHA must determine whether to make it permanent, and, if so, it goes through the normal process for making a 
standard permanent. 

• States will be a little delayed in their adoption of the ETS, though OSHA is pushing heavily on this. The agency-initiated 
proceedings against South Carolina to revoke their state plan status because they failed to adopt the ETS for healthcare. 

• While the ETS is known as the “vaccine” mandate, it likely will allow for weekly testing as an alternative. 
 

 

The FMCSA announced a final rule that will require state driver’s licensing agencies to deny commercial driver’s license 
(CDL) and commercial learner’s permit (CLP) issuance, renewal, upgrade, or transfer for any driver that has an unresolved 
violation in the Drug and Alcohol Clearinghouse. Additionally, existing CDL and CLP holders will have their licenses 
downgraded while they are in prohibited status in the Clearinghouse. Drivers can have their prohibited status removed by 
completing the return-to-duty process, which includes being evaluated by a substance abuse professional, completing 
required education and/or treatment, and having a negative return-to-duty drug and/or alcohol test. 

Previously, it was up to employers to ensure that drivers with drug or alcohol violations weren’t driving CDL CMVs, but 
FMCSA has found through their auditing and investigation processes that some employers were choosing to ignore 
violations and allow prohibited drivers to continue driving. 

This final rule is slated to go into effect on November 8, 2021, and states are expected to comply by November 18, 2024. 

Other Highlights of the Rule: Additionally, as a result of the rule, local enforcement will now have access to information. 
Currently, only state-based MCSAP (Motor Carrier Safety Assistance Program) enforcement personnel have electronic 
access to a CDL or CLP driver’s Clearinghouse status during a roadside intervention. A driver found to be in a prohibited 
status is placed out of service. With the regulatory changes, a non-MCSAP traffic enforcement officer will see whether the 
driver can lawfully operate a commercial motor vehicle via the downgraded status. 

Another change brought on by this final rule is that drivers who are charged with a DUI but not convicted of the offense 
will no longer be able to have the offense expunged from the Clearinghouse. Previously, drivers who were not convicted in 
a court of law could have the DUI removed from their record. Now, the driver will need to complete the return-to-duty 
process in order for FMCSA to remove the prohibited status from the Clearinghouse. FMCSA has added the option for the 
driver to enter into their Clearinghouse records information showing that they                                                                                        
were not convicted so that future                                                                                                                                                      
employers can take that information                                                                                                                                                        
into account when making a hiring                                                                                                                                                      
decision. 
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  Federal officials filed two lawsuits in Texas courts, alleging that a pharmacy in 
Fabens and a coffeehouse in Ft. Worth both discriminated against employees with 
disabilities that rendered them vulnerable to serious illness if they contracted 
COVID-19. 

The two employers took different approaches to the virus, but both ran afoul of the Americans with 
Disabilities Act (ADA), according to the Equal Employment Opportunity Commission (EEOC). 

The EEOC’s suit against U.S. Drug Mart d/b/a Fabens Pharmacy, alleges the pharmacy discriminated against 
a pharmacy technician with asthma who asked to wear a facemask at work as an accommodation of his 
disability immediately following the COVID-19 outbreak to help protect him from the virus.  
The employee was harassed because he requested this accommodation and was sent home 
twice when he asked to wear a mask, and then taunted and humiliated for questioning 
management’s policy prohibiting masks, leading him to quit, according to the suit. 

The EEOC filed its suit, Civil Action No. 3:21-cv-00232, in U.S. District Court for the 
Western District of Texas, El Paso Division, after first attempting to reach a pre-litigation 
settlement through its conciliation process. In this case, the EEOC seeks back pay, 
compensatory and punitive damages and injunctive relief. 

EEOC filed suit in Ft. Worth against 151 Coffee LLC alleging that the company violated the 
ADA by denying reasonable accommodation to two baristas with disabilities and terminating 
their employment. According to the EEOC’s complaint, the employees were not allowed to 
return to work until a vaccine for COVID-19 was developed, even though they were ready 
and willing to work. 

The EEOC filed suit, Civil Action No. 4:21-cv-01081, in U.S. District Court for the Northern 
District of Texas, Ft. Worth Division, after first attempting to reach a pre-litigation 
settlement through its conciliation process. In this case, the EEOC seeks back pay, 
compensatory and punitive damages and injunctive relief. OSHA intends to issue a proposal to amend its recordkeeping regulation to restore the 

requirement to electronically submit information from the Form 300 (Log of Work-Related 
Injuries and Illnesses) and Form 301 (Injury and Illness Incident Report) for establishments 
with 250 or more employees which are required to routinely keep injury and illness records. 
As a first step, the agency has sent its electronic recordkeeping rule to the Office of 
Management and Budget (OMB) for review. 

Under the current regulation, these 
establishments are only required to 
electronically submit information from the 
OSHA Form 300A (Summary of Work-Related 
Injuries and Illnesses). 

OMB generally takes 90 to 120 days to review. 
According to its Spring agenda, OSHA had 
hoped to issue the proposed rule by December 
2021, just in time to be in effect for the posting 
requirements for February 1st 2022. 
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